
 
 

P. O. Box 9422 - 25 Cottage Road 
South Portland, ME  04116-9422 

 

        City Council 
 
      Workshop Proposal Form 
 
Date Submitted: 9/8/2018 
 
Title: Plagiarism by Corporation Counsel 
 
Sponsored by Councilor(s) Eben Rose        
 
Nature of Proposal: Information Exchange or  Possible Council Action 
 
If Possible Action: Order 
 
Summary/Description: Significant portions of the memo from October 30, 
2017– a memo that served/serves as our legal opinion regarding STRs– was 
taken word-for-word without attribution from a white paper published by the 
private firm HostCompliance.com and offered to Council and staff as if the 
writing and research was original. The suggested action in response is to 
retain another law firm as the City’s legal counsel. 
 
Is it time-sensitive?  No  Yes Deadline: ASAP 
 
Explain: Black’s Law Dicrtionary defines ‘plagiarism’ as 

“The act of appropriating the literary composition of another, or parts or 
passages of his writings, or the ideas or language of the same, and passing 
them off as the product of one’s own mind.” 

The October 30, 2017, memo by Corporation Counsel and key portions of 
copywrighted HostCompliance.com white paper are attached with plagiarized 
sections highlighted. The City paid JBGH $437.50 for the October 30 memo.  
 
Mr. Morelli was informed in a private meeting about this situation, but by 
Charter he is not authorized to act on the contract with JBGH including 
disciplinary action. There is no performance review by Council of JBGH as an 
outsourced consultant, and its assigned Corporation Counsel is not 
considered personnel that would otherwise enjoy privilege of executive 
session. The only venue through which accountability can be brought forth in 
this situation is through this public workshop process. 
 
 
Workshop Preparation Requested (i.e. staff presentation, guest speaker(s), 
Council discussion only, etc.):  None. 
 
Estimated Time Required: 60 minutes 

  

  



From: "Sally J. Daggett" <SDaggett@JBGH.com<mailto:SDaggett@JBGH.com>> 
Date: October 30, 2017 at 8:31:40 AM EDT 
To: "'Morelli,Scott (smorelli@southportland.org<mailto:smorelli@southportland.org>)'" 
<smorelli@southportland.org<mailto:smorelli@southportland.org>> 
Cc: "'Smith,Patti'" <psmith@southportland.org<mailto:psmith@southportland.org>>, "'Morgan,Claude'" 
<cmorgan@southportland.org<mailto:cmorgan@southportland.org>>, "'Henderson,Susan'" 
<shenderson@southportland.org<mailto:shenderson@southportland.org>>, "'Cohen,Linda'" 
<lcohen@southportland.org<mailto:lcohen@southportland.org>>, "'Beecher,Maxine'" 
<mbeecher@southportland.org<mailto:mbeecher@southportland.org>>, "'Fox,Brad'" 
<bfox@southportland.org<mailto:bfox@southportland.org>>, "'erose@southportland.org<mailto:erose@southportland.org>'" 
<erose@southportland.org<mailto:erose@southportland.org>>, "'Reny,Joshua'" 
<jreny@southportland.org<mailto:jreny@southportland.org>>, "'Haeuser,Charles'" 
<CHAEUSER@southportland.org<mailto:CHAEUSER@southportland.org>> 
Subject: Re: Inn daily reminder 
 
Good Morning Scott, 
 
I am writing to provide you with the reasons why, in response to a general question from both the Planning Director and the Assistant City 
Manager about the best way to approach short-term rentals, I advised each of them that I thought the City should regulate them expressly.  I 
am copying Councilors on this response, along with Josh and Tex, so that everyone has the same information. 
 
The Zoning Ordinance does not address short-term rentals expressly.  While vacation rentals have been common in many Maine waterfront 
communities for years, with the advance of the internet and websites such as Airbnb and HomeAway.com <http://homeaway.com/>, there has 
been a huge increase in homes or apartments listed for short-term rental over the last 5 years.  Various arguments can be made about how to 
properly interpret the current terms of the City’s Zoning Ordinance on this issue; however, none of them seem very persuasive one way or the 
other, and unlikely to be dispositive in court. 
 
Several municipalities in Maine have struggled with this issue, as have many municipalities throughout the country.  At least one municipality 
in Maine, Harpswell, has decided not to regulate short-terms rentals for now.  For those Maine municipalities that have made the policy 
decision to regulate short-term rentals (e.g., Portland, Cape Elizabeth, Rockland and Bar Harbor), they have first identified their explicit policy 
objectives and have then amended their ordinances accordingly.  This seems to be the best way to provide certainty, safety and fairness to 
both proponents and opponents.  Two municipalities just north of San Francisco in California ran into trouble when they had not thought 
through their policy objectives.  Tiburon passed a complete ban on short-term rentals without thinking through the severely negative impact 
of such a regulation on its stated policy objective of revitalizing its downtown.  Mill Valley adopted an ordinance that required short-term 
rental owners to register with the city, while failing to put in place an effective mechanism to shut down so-called “party houses,” which had 
been an issue in the community. 
 
Another big issue for municipalities that have made the policy decision to regulate short-term rentals is to ensure that short-term rental 
regulatory requirements can – and will be – enforced.  In Tiburon, it failed to allocate any budget to enforce the complete ban and also failed to 
put in place fines large enough to deter any violation of the ban.  As a result, the number of properties listed before and after the ban remained 
virtually the same.  Mill Valley’s registration requirement ended up being virtually unenforceable because the city’s personnel did not have the 
technical expertise, time or budget to track down short-term rental owners who failed to register. 
 
The Maine Supreme Court has recently been critical of municipalities and their drafting and administration/enforcement of municipal zoning 
ordinances.  The Court has chastised some municipalities for not having a clear, understandable or well written zoning ordinance and other 
municipalities for not consistently applying clear provisions of their zoning ordinance, which, in both instances, led to increased costs and 
delays in the municipal administrative process and subsequent court appeals.  The Maine Supreme Court has indicated that it wants a “more 
predictable and less expensive process” for municipalities, applicants and interested parties and that this should be done through clearer 
ordinances and more even-handed enforcement. 
 
While it is ultimately up to the CEO to interpret the terms of the current Zoning Ordinance as relates to short-term rentals and, depending on 
what his interpretation is, to start enforcement efforts, there is a risk under this course of action of a Board of Appeals decision or subsequent 
court decision that is not consistent with the City Council’s policy directive on short-term rentals.  I believe ordinance amendments – directly 
and explicitly on point – would be the most effective and fairest way to address the subject and would ensure that the City Council’s policy 
directive is followed. 
 
Please call with any questions.  Thanks, Sally 
 
 
Sally J. Daggett, Esq. 
JENSEN BAIRD GARDNER & HENRY 
P.O. Box 4510<x-apple-data-detectors://21/1> 
Portland, ME  04112<x-apple-data-detectors://21/1> 
(207) 775-7271<tel:(207)%20775-7271> 
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[Excerpts from:] 

A PRACTICAL GUIDE TO EFFECTIVELY 
REGULATING SHORT-TERM RENTALS ON 
THE LOCAL GOVERNMENT LEVEL  

Ulrik Binzer, Founder & CEO Host Compliance LLC  

© Host Compliance LLC | 735 Market St, Floor 4, San Francisco, CA 94103 | www.hostcompliance.com  

 

[from p. 4:] 

Effective short-term rentals regulation starts with explicit 
policy objectives and a clear understanding of what 
regulatory requirements can be enforced  

As with most regulation enacted on the local level, there is no “one size fits all” regulatory 
approach that will work for all communities. Instead local regulation should be adapted to fit the 
local circumstances and policy objectives while explicitly factoring in that any regulation is only 
worth the paper it is written on if it can be enforced in a practical and cost-effective manner.  

Start with explicit policy objectives!  

As famously stated in Alice in Wonderland: “If you don't know where you are going, any road will 
get you there.” The same can be said about short-term rental regulation, and unfortunately 
many town and city councils end up regulating the practice without first thinking through the 
community’s larger strategic objectives and exactly which of the potential negative side effects 
associated with short-term rentals that the regulation should try to address. As an example, the 
Town of Tiburon in California recently passed a total ban of short-term rentals without thinking 
through the severely negative impact of such regulation on its stated strategic policy objective of 
revitalizing its downtown. Likewise the City of Mill Valley, California recently adopted an 
ordinance requiring short-term landlords to register with the city, while failing to put in place an 
effective mechanism to shut-down “party-houses” although there had been several complaints 
about such properties in the past. Such oversight was clearly unintentional but highlights the 
fact that the topic of regulating short-term rentals is extremely complicated and it is easy to miss 
the forest for the trees when it comes time to actually writing the local code. To avoid this pitfall, 
local government leaders should therefore first agree on a specific list of goals that the new 
short-term rental regulation should accomplish before discussing any of the technical details of 
how to write and implement the new regulation. Any draft regulation should be evaluated 
against these specific goals and only code requirements that are specifically designed to 
address any of those concrete goals should be included in the final ordinance.  



… 

[from p. 6-7] 

Once clear and concrete policy objectives have been formulated the next step is to understand 
what information can be used for code enforcement purposes, so that the adopted short-term 
rental regulation can be enforced in a cost-effective manner.  

Only adopt policy requirements that can and will be enforced!  

While it may seem obvious that only enforceable legislation should be adopted, it is mind- boggling 
how often this simple principle is ignored. To give a few examples, the two California towns 
previously mentioned not only failed to adopt regulation consistent with their overall strategic 
policy objectives, but also ended up adopting completely unenforceable rules. In the case of 
Tiburon, the town council instituted a complete ban of all short-term rentals within its jurisdiction, 
but not only failed to allocate any budget to enforce it, but also failed put in place fines large 
enough to deter any violation of the ban. As a result, the number of properties listed for rent has 
remained virtually unchanged before and after the ban.  

In the case of Mill Valley, the town’s registration requirement turned out to be completely 
unenforceable as the town’s personnel had neither the technical expertise, time nor budget to 
track down short-term landlords that failed to register. As a result, the town has had to rely 
exclusively on self-reporting, and unsurprisingly the compliance rate has been less than 5%.  

As for local governments that require short-term rental property owners to pay tax to the local 
jurisdiction without allocating budget to enforcing such rules, they have found themselves in 
similar situations, with compliance rates in the 5% range.  

Keep it simple!  

Another common mistake is for cities to adopt complicated rules that are hard for citizens to 
understand and follow and that require large investments in enforcement. As an example, 
despite setting up a dedicated department to enforce its short-term rental regulation, the City of 
San Francisco has only achieve a 10-15% compliance rate as its regulation is so complicated 
and its registration process so agonizing that most people give up before even trying to follow 
the rules.  
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