STATE OF MAINE
PEPARTMENT OF ENVIRONMENTAL PROTECTION

JANET T. MILLS GERALD D. REID
GOVERNOR COMMISSIONER
January 2, 2020

Sprague Operating Resources LLC
ATTN: Mr. Rolf Westphal

59 Main Street

South Portland, ME 04106

RE: Air Emission License A-179-71-Q-A

Dear Mr. Westphal:

Enclosed please find final air emission license A-179-71-Q-A. This license completes the
processing of the application(s) associated with the following DEP tracking number(s): 582619.
Also enclosed please find an information sheet on appealing a licensing decision and a customer
service questionnaire. Thank you for working with the Departiment to process this application. We

trust that the process was informative and resulted in a satisfactory outcome.

If you have any questions, please write or call your project manager, Lynn Muzzey. The main
office number is (207) 287-7688.

Sincerely,
ane € Gilust

Jane Gilbert, P.E.
Bureau of Air Quality

ce: City of South Portland
License File
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Sprague Operating Resources LLC Departmental
Cumberland County Findings of Fact and Order
South Portland, Maine Air Emission License
A-179-71-Q-A Amendment #1

FINDINGS OF FACT

After review of the air emission license amendment application, staff investigation reports, and
other documents in the applicant’s file in the Bureau of Air Quality, pursuant to 38 Maine Revised
Statutes (M.R.S.) § 344 and § 590, the Maine Department of Environmental Protection
(Department) finds the following facts:

I. REGISTRATION
A. Introduction
Sprague Operating Resources LLC (Sprague) was issued Air Emission License
A-179-71-P-R/M on 3/2/2018, for the operation of emission sources associated with their

bulk petroleum storage and distribution facility.

Sprague has requested an amendment to their license in order to replace Boiler #5 with an
identical unit,

The equipment addressed in this license amendment is located at 59 Main Street, South
Portland, Maine.

B. Emission Equipment

The following equipment is addressed in this air emission license amendment;

Boilers
.| . Capacity .| Firing Rate | Fuel Type, | Dateof | Daicof
Equipment | (MMBtu/hy) (gal/hy) % sulfur Manuf, | Install,
. , Distillate Fuel,
Boiler #5% 2.0 14.6 0.0015% 200t 2001
. Distillate Fuel,
Boiler #6 2.0 14.6 0.0015% 2018 2019

*Equipment to be removed.
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C. Definitions

Distillate Fuel means the following:
Fuel oil that complies with the specifications for fuel oil numbers 1 or 2, as defined by
the American Society for Testing and Materials (ASTM) in ASTM D396;
Diesel fuel oil numbers 1 or 2, as defined in ASTM D975;
Kerosene, as defined in ASTM D3699;
Biodiesel, as defined in ASTM D6751; or
Biodiesel blends, as defined in ASTM D7467.

D. Application Classification

All rules, regulations, or statutes referenced in this air emission license refer to the amended
version in effect as of the date this license was issued.

The modification of a minor source is considered a major or minor modification based on
whether or not expected emission increases exceed the “Significant Emission” levels as
defined in the Department’s Definitions Regulation, 06-096 Code of Maine Rules (C.M.R.)
ch. 100. The emission increases are determined by subtracting the current licensed annual
emissions preceding the modification from the maximum future licensed annual emissions,
as follows:

PM 5.6 100
PMio 5.6 . 100
SO» 21.2 0.1 21.1 100
NOy 10.2 10.2 -0- 100
CO 5.0 5.0 -()- 100
VOC 49.9 49.9 -0- 50

Note: The reduction in licensed SO emissions is due to the change in sulfur content since
the last licensing action per Low Sulfur Fuel, 06-096 C.M.R. ch. 100.

This modification is determined to be a minor modification and has been processed as such.
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E. Facility Classification

With the annual fuel limit on the heaters and Boiler #6 as well as the volatile organic
compound (VOC) and hazardous air pollutant (HAP) limits associated with the tanks, the
facility is licensed as follows:
As a synthetic minor source of air emissions, because Sprague is subject to license
restrictions that keep facility emissions below major source thresholds for criteria
pollutants; and
As an area source of hazardous air pollutants (HAP), because the licensed emissions
are below the major source thresholds for HAP.

Emissions of VOC are licensed above 80% of the major source threshold. Therefore, this
facility is classified as an “80% Synthetic Minor” for the purpose of determining the
minimum required compliance inspection frequency in accordance with Maine’s
Compliance Monitoring Strategy. :

II. BEST PRACTICAL TREATMENT (BPT)
A. Introduction

In order to receive a license, the applicant must control emissions from each unit to a level
considered by the Department to represent Best Practical Treatment (BPT), as defined in
Definitions Regulation, 06-096 C.M.R. ch. 100. Separate control requirement categories
exist for new and existing equipment,

BPT for new sources and modifications requires a demonstration that emissions are
receiving Best Available Control Technology (BACT), as defined in Definitions
Regulation, 06-096 C.M.R. ch. 100. BACT is a top-down approach to selecting air
emission controls considering economic, environmental, and energy impacts.

B. Boiler #6

Due to an unforeseen failure, Sprague has replaced Boiler #5 with an identical unit
(Boiler #0). Boiler #6 is a hot water boiler used for facility heating. It is rated at
2.0 MMBtu/hr and fires distillate fuel. It was manufactured in 2018 and installed in 2019.

Distillate fuel, by definition, has a sulfur content of 0.5% or less by weight. Per 38 M.R.S.
§ 603-A(2)(A)(3), as of July I, 2018, no person shall import, distribute, or offer for sale
any distillate fuel with a sulfur content greater than 0.0015% by weight (15 ppm).
Therefore, the distillate fuel purchased or otherwise obtained for use in Boiler #6 shall not
exceed 0.0015% by weight (15 ppm),
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1. BACT Findings

Sprague submitted a BACT analysis for control of emissions from Boiler #6.

a.

Particulate Matter (PM, PMjo), Carbon Monoxide (CQ),_and Volatile Organic

Compounds (VOC)

Emissions of PM, PMg, CO, and VOC from new distillate fuel-fired boilers of this
size are generally very low, and add-on emission controls are not economically
practical. Therefore, BACT for these pollutants is determined to be the emission
limits listed in the table below and compliance with the work practice standards
outlined in National Emission Standards for Hazardous Air Pollutants for
Industrial, Commercial, and Institutional Boilers Area Sources, 40 C.ER. Part 63,
Subpart JJJIJJ.

Sulfur Dioxide (SO2)

Sprague has proposed to fire only distillate fuel with a sulfur content not to exceed
0.0015% by weight. The use of this fuel results in minimal emissions of SO3, and
additional add-on pollution controls are not economically feasible.

BACT for SOz emissions from Boiler #6 is the use of ultra-low-sulfur distillate fuel
and the emission limit listed in the table below.,

Nitrogen Oxides (NOy)

Sprague considered several control strategies for the control of NOy including
Selective Catalytic Reduction (SCR), Selective Non-Catalytic Reduction (SNCR),
flue gas recircutation (FGR), and Low NOx Burners.

Fire-tube boilers (such as Boiler #6) lack the furnace space and residence time
necessary for effective SNCR operation. Therefore, SNCR is considered not
technically feasible for this unit.

The maximum uncontrolled NOy emissions from Boiler #6 are calculated to be less
than 1.3 tons per year ({py) with actual emissions expected to be considerably lower
as this equipment will not run constantly, Therefore, SCR, FGR, and Low NOx
Burners were determined to not be economically feasible for this unit.

BACT for NOy is determined to be the emission limit listed in the table below and
compliance with the work practice standards outlined in National Emission
Standards for Hazardous Air Pollutants for Industrial, Commercial, and
Institutional Boilers Area Sources, 40 C.E.R, Part 63, Subpart JJJ1JJ.
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d. Emission Limits
The BACT emission limits for Boiler #6 were based on the following:

PM/PMio ~ 0.08 Ib/MMBtu based on 06-096 C.M.R. ch. 115, BACT

SO; — based on firing distillate fuel with a maximum sulfur content of
0.0015% by weight

NO, — 20 1b/1,000 gallons based on AP-42 Tabie 1.3-1 dated 5/10

CO — 51b/1,000 gallons based on AP-42 Table 1.3-1 dated 5/10

vocC — 0.34 1b/1,000 gallons based on AP-42 Table 1.3-3 dated 5/10

Visible — 06-096 CM.R. ch. 101

Emissions

The BACT emission limits for Boiler #6 are the following:

EEe o 7M. | 50, [ Mo, | o [ voe
e Umt (lblhr) (b/hr) | (@b/br) | db/hr) | @b/ | (Ib/hr)
Boiler #6 016 | 016 | 001 | 029 | 007 | 0.01

2. Visible Emissions

Visible emissions from Boiler #6 shall not exceed 20% opacity on a six-minute block
average basis.

3. New Source Performance Standards (NSPS): 40 C.F.R. Part 60, Subpart Dc

Due to its size, Boiler #6 is not subject to Standards of Performance for Small
Industrial-Commercial-Institutional Steam Generating Units 40 C.F.R. Part 60,
Subpart Dc for units greater than 10 MMBtw/hr manufactured after June 9, 1989,
[40 C.F.R. § 60.40c]

4. National Emission Standards for Hazardous Air Pollutants (NESHAP):
40 C.F.R. Part 63, Subpart JJiJJJ

Boiler #6 is subject to the National Emission Standards for Hazardous Air Pollutants
Jor Industrial, Commercial, and Institutional Boilers Area Sources, 40 C.F.R, Part 63,
Subpart JJJJJJ. The unit is considered a new oil-fired boiler rated less than
10 MMBtu/hr, [40 C.F.R. §§63.11193 and 63.11195]

A summary of the currently applicable federal 40 C.F.R. Part 63, Subpart JJJJJJ
requirements is listed below. Notification forms and additional rule information can be
found on the followmg web51tc hm)s //ww V.6 ,,;:M ati '
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a. Compliance Dates, Notifications, and Work Practice Requirements

(1) Initial Notification of Compliance

An Initial Notification submittal to EPA is due within 120 days of startup of
Boiler #6. [40 C.F.R. § 63.11225(a)(2)] '

(2) Boiler Tune-Up Program

(i) A boiler tune-up program shall be implemented. [40 C.F.R. § 63.11223]

(ii) Each tune-up shall be conducted at a frequency specified by the rule and
based on the size, age, and operations of the boiler. See chart below:

Tune-Up
Boiler Category Frequency
Oil fired boilers with a heat input capacity of Every 5
< SMMBtw/hr Y > years

[40 C.F.R. § 63.11223(a) and Table 2]

(iii)The boiler tune-up program, conducted to demonstrate continuous
compliance, shall be performed as specified below:

1.

As applicable, inspect the burner, and clean or replace any component
of the burner as necessary. Delay of the burner inspection until the next
scheduled shutdown is permitted for up to 72 months from the previous
inspection for oil-fired boilers less than or equal to 5 MMBtuw/hour.

[40 C.F.R. § 63.11223(b)(1)]

Inspect the flame pattern, as applicable, and adjust the burner as
necessary to optimize the flame pattern, consistent with the
manufacturer’s specifications. [40 C.F.R. § 63.11223(b)}(2)]

Inspect the system controlling the air-to-fuel ratio, as applicable, and
ensure it is correctly calibrated and functioning properly. Delay of the
inspection until the next scheduled shutdown is permitted for up to
72 months from the previous inspection for oil-fired boilers less than or
equal to 5 MMBtu/hour. [40 C.F.R. § 63.11223(b)(3)]

Optimize total emissions of CO, consistent with manufacturer’s
specifications. [40 C.F.R. § 63.11223(b)(4)]

Measure the concentration in the effluent stream of CO in patts per
million by volume (ppmv), and oxygen in volume percent, before and
after adjustments are made (measurements may be either on a dry or wet
basis, as long as it is the same basis before and after the adjustments are
made). Measurements may be taken using a portable CO analyzer,

[40 C.F.R. § 63.11223(b)(5)]
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6. If a unit is not operating on the required date for a tune-up, the tune-up
must be conducted within 30 days of start-up.
[40 C.F.R. § 63.11223(b)(7)]

(iv)Tune-Up Report: A tune-up report shall be maintained onsite and, if
requested, submitted to EPA. The report shall contain the following
information:

1. The concentration of CO in the effluent stream (ppmv) and oxygen
(volume percenf) measured at high fire or typical operating load both
before and after the boiler tune-up;

2. A description of any corrective actions taken as part of the tune-up of
the boiler; and

3. The types and amounts of fuels used over the 12 months prior to the
tune-up of the boiler, but only if the unit was physically and legally
capable of using more than one type of fuel during that period. Units
sharing a fuel meter may estimate the fuel use by each unit.

[40 C.F.R, § 63.11223(b)(6)]

(3) Compliance Report

A compliance report shall be prepared by March 1% every five years which
covers the previous five calendar years. The report shall be maintained by the
source and submitted to the Department and/or to the EPA upon request. The
report must include the items contained in §§ 63.11225(b)(1) and (2), including

the following: [40 C.F.R. § 63.11225(b)]

(i} Company name and address;

(ii) A statement of whether the source has complied with all the relevant
requirements of this Subpait;

(iii)A statement certifying truth, accuracy, and completeness of the notification
and signed by a responsible official and containing the official’s name, title,
phone number, email address, and signature;

(iv)The following certifications, as applicable:

1. “This facility complies with the requirements in 40 C.F.R. § 63.11223
to conduct tune-ups of each boiler in accordance with the frequency
specified in this Subpart.”

2, “No secondary materials that are solid waste were combusted in any
affected unit.”

3, “This facility complies with the requirement in §§ 63.11214(d) and
63.11223(g) to minimize the boiler’s time spent during startup and
shutdown and to conduct startups and shutdowns according to the
manufacturer’s recommended procedures or procedures specified for a
boiler of similar design if manufacturer’s recommended procedures are
not available.”
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b. Recordkeeping

Records shall be maintained consistent with the requirements of 40 C.F.R. Part 63,

Subpart JJJJJT including the following [40 C.E.R. § 63.11225(c)]:

(1) Copies of notifications and reports with supporting compliance documentation;

(2) Identification of each boiler, the date of tune-up, procedures followed for tune-
up, and the manufacturer’s specifications to which the boiler was tuned;

(3) Records of the occurrence and duration of each malfunction of each applicable
boiler; and

(4) Records of actions taken during periods of malfunction to minimize emissions,
including corrective actions to restore the malfunctioning boiler.

Records shall be in a form suitable and readily available for expeditious review,

C. Annual Emissions

Sprague shall be restricted to the following annual emissions, based on a 12-month rolling
total. The tons per year limits were calculated based on the following:

e Firing 600,000 gal/year distillate fuel with a maximum sulfur conient of 0.0015% by
weight in the heaters and Boiler #6;

e Firing 84 MMscf/year of natural gas in the heaters; and
Facility-wide limits on VOC and HAP emissions.

Total Licensed Annual Emissions for the Facility
Tons/year
(used to calculate the annual license fee)

e PpM [ PMy |80, |NO, €O | VOC -
Natural Gas Firing 2.2 2.2 — 4,2 3.5 -
Distillate Fuel Firing 3.4 3.4 0.1 6.0 1.5 -
Facility-Wide Limit — — - - — 49.9
Total TPY 5.0 5.6 0.1 10.2 5.0 49,9
-~ "Pollutant - [ 'Fons/year
Single HAP 9.9
Total HAP 24.9




HI.

. Sprague Op-erating Resources LL.C Departmental

Cumberland County Findings of Fact and Order
South Portland, Maine Air Emission License
A-179-7T1-Q-A 9 Amendment #1

AMBIENT AIR QUALITY ANALYSIS

The level of ambient air quality impact modeling required for a minor source is determined by
the Department on a case-by case basis. In accordance with 06-096 CM.R. ch. 115, an ambient
air quality impact analysis is not required for a minor source if the total licensed annual
emissions of any pollutant released do not exceed the following levels and there are no
extenuating circumstances:

PMio 25
SO, 50
NOx 50
CO 250

The total licensed annual emissions for the facility are below the emission levels contained in
the table above and there are no extenuating circumstances; therefore, an ambient air quality
impact analysis is not required as part of this license amendment.

ORDER

Based on the above Findings and subject to conditions listed below, the Department concludes that
the emissions from this source:

will receive Best Practical Treatment,

will not violate applicable emission standards, and

will not violate applicable ambient air quality standards in conjunction with emissions from
other sources.

The Department hereby grants Air Emission License Amendment A-179-71-Q-A subject to the
conditions found in Air Emission License A-179-71-P-R/M and the following conditions.

Severability. The invalidity or unenforceability of any provision of this License Amendment or
part thereof shall not affect the remainder of the provision or any other provisions. This License
Amendment shall be construed and enforced in all respects as if such invalid or unenforceable
provision or part thercof had been omitted.
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SPECIFIC CONDITIONS

The following shall replace Condition (16) of Air Emission License A-179-71-P-R/M:

(16) Heaters #1, #2, #3 and Boiler #6

A. Fuel

1. Total natural gas fuel use for Heaters #1, #2, and #3 combined shall not exceed
84 MMscf/year on a calendar year total basis. {06-096 CM.R. ch. 115, BPT]

2. Total distillate fuel use for Heaters #1, #2, #3, and Boiler #6 combined shall not
exceed 600,000 gal/year, based on a calendar year total basis.
[06-096 CM.R. ch. 115, BPT/BACT]

3. The facility shall not purchase or otherwise obtain distillate fuel with a maximum
sulfur content that exceeds 0.0015% by weight (15 ppm).
[06-096 C.M.R. ch. 115, BPT/BACT]

4. Compliance shall be demonstrated by fuel records showing the quantity, type, and

the percent sulfur of the distillate fuel combusted. Records of annual fuel use shall
be kept on a monthly and calendar year total basis. Fuel sulfur content compliance
shall be demonstrated by fuel delivery receipts from the supplier, fuel supplier
‘certification, certificate of analysis, or testing of the tank containing the fuel to be
fired. {06-096 C.M.R. ch. 115, BPT/BACT]

B. Emissions shall not exceed the following:

. Emission Unit ~{ Pollutant | Ib/MMBtu | .~ Origin and Authority - =
Heaters #1, #2, #3 PM 0.05 06-096 C.M.R. ch. 115, BPT
(natural gas) .

Heaters #1, #2, #3 PM 0.08 06-096 C.M.R. ch. 115, BPT
(distillate fuel)




Sprague Operating Resources LLC Departmental

Cumberland County : Findings of Fact and Order
South Portland, Maine Air Emission License
A-179-71-Q-A i1 Amendment #1

C. Emissions shall not exceed the following [06-096 C.M.R. ch. 115, BPT]:

Heater #1 0.50 0.01 0.96 0.81 0.05
{natural gas) _

Heater #1 . 0.79 0.79 0.01 1.41 0.35 0.02
(distillate fuel)

Heater #2 0.50 0.50 0.01 0.96 0.81 0.05
{natural gas)

Heater #2 0.79 0.79 0.01 1.41 0.35 0.02
{distillate fuel) _
Heater #3 0.50 0.50 0.01 0.96 0.81 0.05
{natural gas)

Heater #3 0.79 0.79 0.01 1.41 0.35 0.02
(distillate fuel) _

D. Emissions shall not exceed the following [06-096 C.M.R. ch. 115, BACT]:

(Ib/h b/hr Ib
0.16 0.16 0.01 0,29 . 0.01

Boiler #6

E. Visible emissions from Heaters #1, #2, and #3 when firing distillate fuel shall each not
exceed 20% opacity on a six-minute block average basis.
[06-096 C.M.R. ch. 101, § 3(A)(2)] :

F. Visible emissions from Heaters #1, #2, and #3 when firing natural gas shall each not
exceed 10% opacity on a six-minute block average basis.
[06-096 C.M.R. ch. 101, § 3(A)(3)]

G. Visible emissions from Boiler #6 shall not exceed 20% opacity on a six-minute block
average basis. [06-096 C.M.R. ch, 101, § 3(A)(2)]

H. Sprague shall comply with all requirements of 40 C,F.R. Part 63, Subpart JIJJJJ
applicable to Boiler #6 including, but not limited to, the following:
[incorporated under 06-096 C.M.R, ch, 115, BACT]

1. An Initial Notification submittal toJEPA is due within 120 days after the source
becomes subject to the standard, [40 C.F.R. § 63.11225(a)(2)]
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2. The facility shall implement a boiler tune-up program. [40 C.E.R. § 63.11223]

a. Each tune-up shall be conducted at a frequency specified by the rule and based
on the size, age, and operations of the boiler. See chart below:

Tune-Up
Boiler Category Erequency
Qil fired boilers with a heat input capacity of Bvery 5 vears
< SMMBtwhr very oy

{40 C.F.R, § 63.11223(a) and Table 2]

b. The boiler tune-up program, conducted to demonstrate continuous compliance,
shall be performed as specified below:

(1) As applicable, inspect the burner, and clean or replace any component of
the burner as necessary. Delay of the burner inspection until the next
scheduled shutdown is permitted for up to 72 months from the previous
inspection for oil fired boilers less than or equal to 5 MMBtu/hour.
[40 C.F.R. § 63.11223(b)(1)]

(2) Inspect the flame pattern, as applicable, and adjust the burner as necessary
to optimize the flame pattern, consistent with the manufacturer’s
specifications. [40 C.F..R § 63.11223(b){2)}

(3) Inspect the system controlling the air-to-fuel ratio, as applicable, and ensure
it is correctly calibrated and functioning properly. Delay of the inspection
until the next scheduled shutdown is permitted for up to 72 months from the
previous inspection for oil fired boilers less than or equal to 5 MMBtu/hour.
[40 C.F.R. § 63.11223(b)(3)]

(4) Optimize total emissions of CO, consistent with manufacturer’s
specifications. [40 C.F.R. § 63.11223(b)(4)]

(5) Measure the concentration in the effluent stream of CO in parts per million
by volume (ppmv), and oxygen in volume percent, before and after
adjustments are made (measurements may be either on a dry or wet basis,
as long as it is the same basis before and after the adjustments are made).
Measurements may be taken using a portable CO analyzer.

[40 C.F.R. § 63.11223(b)(5)]

(6) If a unit is not operating on the required date for a tune-up, the tune-up must

be conducted within 30 days of start-up. [40 C.F.R. § 63.11223(b)(7)]



Sprague Operating Resources LLC _ Departmental

Cumberland County Findings of Fact and Order
South Portland, Maine Air Emission License
A-179-71-Q-A 13 Amendment #1

C.

Tune-Up Report: A tune-up report shall be maintained onsite and, if requested,
submitted to EPA. The report shall contain the following information:

(1) The concentration of CO in the effluent stream (ppmv) and oxygen (volume
percent) measured at high fire or typical operating load both before and
after the boiler tune-up;

(2) A description of any corrective actions taken as part of the tune-up of the
boiler; and

(3) The types and amounts of fuels used over the 12 months prior to the fune-
up of the boiler, but only if the unit was physically and legally capable of
using more than one type of fuel during that period. Units sharing a fuel
meter may estimate the fuel use by each unit.

[40 C.F.R. § 63.11223(b)(6)]

3. Compliance Report

A compliance report shall be prepared by March 1% every five years which covers
the previous five calendar years. The report shall be maintained by the source and
submitted to the Department and/or to the EPA upon request, The report must
include the items contained in §§ 63.11225(b)(1) and (2}, including the following:
[40 C.F.R. § 63.11225(b))

a.

b.

C.

Company name and address;

A statement of whether the source has complied with all the relevant

requirements of this Subpart;

A statement certifying truth, accuracy, and completeness of the notification and

signed by a responsible official and containing the official’s name, title, phone

number, email address, and signature;

The following certifications, as applicable:

(1) “This facility complies with the requirements in 40 CF.R, § 63.11223 to
conduct tune-ups of each boiler in accordance with the frequency specified
in this Subpart,”

(2) “No secondary materials that are solid waste were combusted in any
affected unit.”

(3) “This facility complies with the requirement in §§ 63.11214(d) and
63.11223(g) to minimize the boiler’s time spent during startup and
shutdown and to conduct startups and shutdowns according to the
manufacturer’s recommended procedures or procedures specified for a
boiler of similar design if manufacturer’s recommended procedures are not
available.”
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4, Records shall be maintained consistent with the requirements of 40 C.FR. Part 63,
- Subpart JIJJIJ including the following [40 C.F.R. § 63.11225(c)]:

a.
b.

Copies of notifications and reports with supporting compliance documentation;
Identification of each boiler, the date of tune-up, procedures followed for tune-
up, and the manufacturer’s specifications to which the boiler was tuned,;
Records of the occurrence and duration of each malfunction of each applicable
boiler; and

Records of actions taken during periods of malfunction to minimize emissions,
including corrective actions to restore the malfunctioning boiler.

Records shall be in a form suitable and readily available for expeditious review.

DONE AND DATED IN AUGUSTA, MAINE THIS '?."\d. DAY OF ‘chm

o 2020
DEPARTMENT OF ENVIRONMENT ROTECTION

f .

Sor

GERRMLD mOMMISSIONER

he term of this amendment shall be concurrent with the term of Air Emission License

PLEASE NOTE ATTACHED SHEET FOR GUIDANCE ON APPEAL PROCEDURES

Date of initial receipt of application: 11/13/2019
Date of application acceptance: 11/14/2019
Date filed with the Board of Environmental Protection: _ F ' l ed
This Order prepared by Lynn Muzzey, Bureau of Air Quality. JAN 0 7 020
State of Maine
Board of Environmental Protection




DEP INFORMATION SHEET

maws  Appealing a Department Licensing Decision

" Mopameed

Dated: November 2018 Contact: (207) 287-2452

SUMMARY

There are two methods available to an aggrieved person seeking to appeal a licensing decision made by the
Department of Environmental Protection’s (DEP) Commissioner: (1) an administrative process before the
Board of Environmental Protection (Board); or (2) a judicial process before Maine's Superior Court, An
aggrieved person seeking review of a licensing decision over which the Board had original jurisdiction may
seek judicial review in Maine’s Superior Court.

A judicial appeal of final action by the Commissioner or the Board regarding an application for an expedited
wind energy development (35-A M.R.S. § 3451(4)) or a general permit for an offshore wind energy
demonstration project (38 M.R.S. § 480-HH(1)) or a general permit for a tidal energy demonstration project (38
M.R.S. § 636-A) must be taken to the Supreme Judicial Court sitting as the Law Court.

This information sheet, in conjunction with a review of the statutory and regulatory provisions referred to
herein, can help a person to understand his or her rights and obligations in filing an administrative or judicial

appeal.
1. ADMINISTRATIVE APPEALS TO THE BOARD

LEGAL REFERENCES

The laws concerning the DEP’s Organization and Powers, 38 M.R.S. §§ 341-D(4} & 346; the Maine
Administrative Procedure Act, 5 M.R.S. § 11001; and the DEP’s Rules Concerning the Processing of
Applications and Other Administrative Matters (“Chapter 2"}, 06-096 CM.R. ch. 2.

DEADLINE TO SUBMIT AN APPEAL TO THE BOARD

The Board must receive a written appeal within 30 days of the date on which the Commissioner's decision
was filed with the Board. Appeals filed more than 30 calendar days after the date on which the
Commissioner's decision was filed with the Board will be dismissed unless notice of the Commissioner’s
license decision was required to be given to the person filing an appeal (appellant} and the notice was not
given as required.

HOW TO SUBMIT AN APPEAL TO THE BOARD

Signed original appeal documents must be sent to: Chair, Board of Environmental Protection, 17 State
House Station, Augusta, ME (4333-0017. An appeal may be submitled by fax or e-mail if it contains a
scanned original signature. It is recommended that a faxed or e-mailed appeal be followed by the submittal
of mailed original paper documents. The complete appeal, including any attachments, must be received at
DEP’s offices in Augusta on or before 5:00 PM on the due date; materials received after 5:00 pm are not
considered received until the following day. The risk of material not being received in a timely manner is
on the sender, regardless of the method used. The appeltant must also send a copy of the appeal docunents
to the Comnissioner of the DEP; the applicant (if the appetlant is not the applicant in the license
proceeding at issue); and if a hearing was held on the application, any intervenor in that hearing process.
All of the information listed in the next section of this information sheet must be submiited at the time the
appeal is filed.
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INFORMATION APPEAL PAPERWORK MUST CONTAIN
Appeal materials must contain the following information at the time the appeal is submitted:

1. Aggrieved Status. The appeal must explain how the appellant has standing to maintain an appeal. This
requires an explanation of how the appellant may suffer a particularized injury as a result of the
Commissioner’s decision,

The findings, conclusions, or conditions objected to or believed 1o be in error. 'The appeal must
identify the specific findings of fact, conclusions regarding compliance with the Iaw, license conditions,
or other aspects of the written license decision or of the license review process that the appellant
objects to or believes to be in error.

The basis of the objections or challenge. For the objections identified in Item #2, the appeal must sfate
why the appellant believes that the license decision is incorrect and should be modified or reversed. If
possible, the appeal should cite specific evidence in the record or specific licensing requirements that
the appellant believes were not properly considered or fully addressed.

The remedy sought. This can range from reversal of the Commissioner’s decision on the license or
permit to changes in specific permit conditions.

All the matters to be contested. 'The Board will limit its consideration to those matters specifically
raised in the written notice of appeal.

Request for hearing. Tf the appellant wishes the Board to hold a public hearing on the appeal, a request
for public hearing must be filed as part of the notice of appeal, and must include an offer of proof in
accordance with Chapter 2, The Board will hear the arguments in favor of and in opposition to a
hearing on the appeal and the presentations on the merits of an appeal at a regularly scheduled meeting,
If the Board decides to hold a public hearing on an appeal, that hearing will then be scheduled for a
later date.

New or additional evidence to be offered. 1f an appellant wants to provide evidence not previously
provided to DEP staff during the DEP’s review of the application, the request and the proposed
evidence must be submitted with the appeal. The Board may allow new or additional evidence, referred
to as supplemental evidence, to be considered in an appeal only under very limited circumstances. The
proposed evidence must be relevant and material, and {a) the person seeking to add information to the
record must show due diligence in bringing the evidence to the DEP’s attention at the earliest possible
time in the licensing process; or (b} the evidence itself must be newly discovered and therefore unable
to have been presented earlier in the process., Specific requirements for supplemental evidence are
found in Chapter 2 § 24,

OTHER CONSIDERATIONS IN APPEALING A DECISION TO THE BOARD

1. Be familiar with all relevant material in the DEP record. A license application file is public
information, subject to any applicable statutory exceptions, and is made easily accessible by the DEP,
Upon request, the DEP will make application materials available during normal working hours, provide
space o review the file, and provide an opportunity for photocopying materials, There is a charge for
copies or copying services.

Be fmmniliar with the regulations and laws under which the application was processed, and the
procedural vules governing vour appeal. DEP staff will provide this information on request and
answer general questions regarding the appeal process.

The filing of an appeal does not operate as a stay to any decision. 1f a license has been granted and it
has been appealed, the license normally remains in effect pending the processing of the appeal. Unless
4 stay of (he decision is requested and granted, a license holder may proceed with a project pending the
outcome of an appeal, but the license holder runs the risk of the decision being reversed or modified as
: a result of the appeal,
| OCF/90-1/r/95/r98/r39/r0
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WHAT TO EXPECT ONCE YOU FILE A TIMELY APPEAL WITH THE BOARD

The Board will formally acknowledge receipt of an appeal, and will provide the name of the DEP project
manager assigned to the specific appeal, The notice of appeal, any materials accepied by the Board Chair
as supplementary evidence, any materials submitted in response to the appeal, and relevant excerpts from
the DEP’s application review file will be sent to Board members with a recommended decision from DEP
stafl, The appellant, the license holder if different from the appellant, and any interested persons are
notified in advance of the date set for Board consideration of an appeal or request for public hearing. The
appeliant and the license holder will have an opportunity to address the Board at the Board meeting. With
or without holding a public hearing, the Board may affirm, amend, or reverse a Commissioner decision or
remand the matter to the Commissioner for further proceedings. The Board will notify the appellant, the
license holder, and interested persons of its decision.

JUDICIAL APFEALS

Maine law generaily allows aggrieved persons to appeal final Commissioner or Board licensing decisions to
Maine’s Superior Court (see 38 M.R.S. § 346(1); 06-096 C.MLR. ch. 2; 5 M.R.S. § 11001; and ML.R. Civ. P.
80C). A party’s appeal must be filed with the Superior Court within 30 days of receipt of notice of the
Board’s or the Commissioner’s decision. For any other person, an appeal must be filed within 40 days of
the date the decision was rendered. An appeal to court of a license decision regarding an expedited wind
energy development, a general permit for an offshore wind energy demonstration project, or a general
permit for a tidal energy demonstration project may only be taken directly to the Maine Supreme Judicial
Court. See 38 MLR.S. § 346(4),

Maine’'s Administrative Procedure Act, DEP statutes governing a particular matter, and the Maine Rules of
Civil Procedure must be consulted for the substantive and procedural details applicable to judicial appeals.

ADDITIONAL INFORMATION

If you have questions or need additional information on the appeal process, for administrative appeals contact
the Board’s Executive Analyst at (207) 287-2452, or for judicial appeals contact the court clerk’s office in
which your appeal will be filed.

Note: The DEP ;-)r(_)_v.i.de.s this INFORMATION SHEET for general grui;iailrlcé oillyr; it s not intended for use
__as alegal reference. Maine law governs an appellant’s vights,







