
Agenda Item #15      
 

Meeting of December 21, 2015 
 
 

South Portland City Council 
Position Paper of the City Manager 

 
 

Subject: 
 
ORDER #70-15/16 – Authorizing the expenditure of $140,000 from the Land Bank for 
the City to acquire third party enforcement rights in a conservation easement from 
HW Land Company, LLC to be imposed on approximately 9.2 acres of land located 
at or near 590 Highland Avenue (said property to be called the “Dow’s Wood’s 
Nature Preserve”).  Passage requires majority vote. 
 
Position: 
 
Over the last couple of months the City Council has worked with H. W. Land Company, 
LLC on a scaled down proposal from its initial conditional zone text and map change for 
property located at 590 Highland Avenue.  This property is shown on the City’s tax maps, 
as Map 24A, Lot 10 and Map 35, Lots 10 and 10A.  The applicant is proposing to construct 
15 townhouse condominium units on two of the three parcels, which land area totals 2.51 
acres.  The third parcel, a 9.2 acre parcel, has been optioned to the City Council for 
preservation through a Conservation Easement. 
 
Throughout the process, H.W. Land Company LLC has proposed using the net residential 
density of Map 24A, Lot 10, but not building on this parcel and in turn providing a 
conservation easement on the 9.2-acre parcel benefitting the South Portland Land Trust. 
The 2001 Open Space Plan designates Map 24A, Lot 10 as the 6th most valuable parcel to 
be preserved in the City.   
 
The current proposal from H.W. Land Company LLC is for the construction of 15 
condominium units on the 2.51 acres of land, referred to as Map 35, Lots 10 and 10A.  The 
net residential density works out to 14.4 units, but H.W. Land Company has retained 
roughly 3500 sf of Map 24A, Lot 10 in order to get the 15th unit.  The existing Dow 
homestead represents one of the units. 
 
The offer of a conservation easement is opening the 9.2 acres of open space to the public 
instead of holding it private under the condominium association, who will retain the 
underlying fee interest in the land. H.W. Land Company is offering the Land Trust and City 
a conservation easement on the property in exchange for $140,000 from the City’s Land 
Bank Account.  A recent submission of the appraisal for this parcel shows a value of 
$300,000. 
 



At the September workshop the Council questioned whether a conservation easement or 
owning the property in fee simple would be the best for the City.  Staff presented pros/cons 
of each, of which, the City Council opted to pursue a conservation easement. 
 
The allocation of $140,000 from the Land Bank Account is an allowed use under 

Ordinance Section 18-73.   

 

Ord. Sec. 18-73. Management of the Land Bank.  
 

In managing the Land Bank, the City may:  
 

(a) Purchase and acquire fee simple interests and any lesser interests, including 
conservation restrictions, development rights or easements, in any real property 
situated within the borders of the municipality, of the types set forth in Sec. 18-74, 
including any improvements on that real property, provided that all purchases or 
acquisitions are consistent with the purpose of this Article; 

 

Some specifics of the Conservation Easement: 
 

 The Dow heirs conditioned the sale to H.W. Land Company, which will transfer to 
the conservation easement (no motorized vehicles, no bikes, no dogs). 

 
 The SouthPortland Land Trust will be the holders of the Conservation Easement, 

while the City will be a third party. 
 
 H.W. Land Company will construct public parking spaces adjacent to the parcel. 

 
 The offer of a conservation easement prohibits building on the parcel. 

 
 The offer is for an easement only as the future condominium association would 

retain fee simple interest in the 9+ acre parcel. 
 
 There will be no impacts as a result of the condominum association owning the 

parcel.  The conservation easement will be transferred prior to the development of 
the association and the association governing documents will outline the 
relationship between the condominium association and conservation easement.  
There should also be notes on the subdivision plat. 

 
 
Within your packet is a very well thought-out and inclusive document provided by H.W. 
Land Company giving information about the project.  The packet also has the conservation 
easement as well as all the exhibits and is ready for Council review. 
 
 



Staff recommends pursuing the conservation easement, benefiting the South Portland 
Land Trust and City of South Portland.     
 
 
Requested Action: 
 
Council passage of ORDER #70-15/16. 
 
 
      _________________________ 
                       City Manager 
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1. INTRODUCTION-OVERVIEW  

 

Dear Madam Mayor and Councilors: 

 

At the Council workshop meeting on September 15, 2015, it appeared that there 

was general support for the proposed project at 590 Highland Avenue that seeks to 

conserve 9 +/- acres.  However, two issues raised discussion and comments:  dogs 

and how to conserve the land i.e., via conservation easement or fee ownership. 

 

To provide additional information and assistance to the Council, the following 

document is joint submission by the developer, HW Land Company, the Owner, 

Barbara Nucci-PR Eleanor Dow, and the South Portland Land Trust. Together we 

believe there is both guidance and precedence to be found within the city’s own 

Code, Open Space Plan, and past transactions to not allow dogs and to conserve the 

land via the proposed conservation easement. 

 

2. BACKGROUND 

Proposal: 

HW Land Company, LLC. of Portland, Maine, the Developer, currently has under 

contract to purchase the above referenced land known as Dow’s Woods consisting 

of the following city tax map parcels as shown below in Figure 1: 

35-10A =   0.35 acres 
35-10  =    2.10 acres 
24A-10 =   9.3 acres 
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Figure 1 

 

 

Through the City of South Portland Land Bank and the South Portland Land Trust, the 

Developer is offering the residents of South Portland  a conservation easement (Exhibit A) 

that covers over 9 acres* of land on parcel 24A-10 in return for a contribution of $140,000 

from the South Portland Land Bank towards the purchase price of said parcel in 

conjunction with parcels 35-10 and 35-10A from Barbara Nucci,  Personal Representative 

for the estate of Eleanor Dow As part of the sale agreement the Developer would build a 

15 unit condominium (14 new units + existing house = 15 units) project on parcel 35-10.  

See Figure 2 below. 

*Estimated Portion of Lot 24A-10 to be conserved is 9.2 acres +/- .1 acre subject to final 

Planning Review and Engineering requirements. 
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Figure 2. 

 
 

Requirements 

The Developer requires the following: 

1. $140,000 land bank contribution 

2. Right to build up to 15 units, provided density requirements can be met 

2.1. Current density appears to permit 14 units 

3. Flexibility on border with parcel 24A-10 

3.1. Proposed condominium project is to be built on 35-10 and 35-10A (no dwellings on 35-

10A) 

3.2. Developer needs ability to adjust the line common between 35-10 and24A-10 in a de 

minimus manor to fit proposed building layout and to create parking space and dedicated 

access for conservation land. 
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 Agreements: 

a. Developer agrees to following: 

i. Keep existing house on parcel 35-10 

ii. Restrict building heights to 2 stories 

iii. No dwellings on parcel 35-10A (or modified 24A-10) 

iv. Provide dedicated parking for up to 4 visitor vehicles and access to parcel 24A-

10 at end of existing road.   

 

3. STATEMENTS 

a. Developer 

i. Response to Objections: 

Why No Dogs? 

In terms of Seller restrictions, the Purchase and Sale Agreement contains only the following 

language: 

 

Allowance of dogs would not only be in direct conflict with our P&S agreement, but would 
also be in conflict with the Open Space Strategic Plan Mission Statement (Exhibit C) which 
states that “the protection of open space is needed in order to”: 

  Preserve habitat for birds and other wildlife  

  Preserve forests and native flora 

  Preserve wetlands and create the possibility for alternative, natural storm water 
treatment to improve water quality 

 
In the Open Space Strategic Plan of 2001, the plan identified 23 parcels (Exhibit D) 

for preservation. Each parcel was scored based upon 11 different categories such as 

“Natural System” and “Wildlife Habitat.”  Dow’s Woods was rated as the sixth most 

important property.  Today this parcel is believed to be #4 on the list. When asked 
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about the scoring for Dow’s Woods, City Planner Tex Haueser, said, “In general, it 

was all resource and habitat based and not on opportunities for active recreation or 

qualitative factors.” 

 

With the direction of the Casco Bay Estuary Project, the U.S. Fish and Wildlife 
Coastal Program was recently able to do a habitat map and prepare some statistics 
on Dow’s Woods (Exhibit E). In an email (11/05/2015) from Erin Witham, Habitat 
Protection Specialist, Contractor USFWS, Gulf of Maine Coastal Program to Matt 
Craig of the Casco Bay Estuary Partnership, Erin writes: 

While the parcel did not have any "highest value" habitat, there 
were still high values for some species… 
  
The analysis predicts that the Dow's Woods parcel provides 
important habitat for 14 of 91 USFWS priority trust species 
included in the analysis. Moreover, the property provides 
particularly high value habitat, in comparison with the rest of the 
Gulf of Maine watershed, for 8 of those 14 species, including: 

 
Shorebirds:  American Woodcock,Solitary Sandpiper 
Songbirds/other birds:  Canada Warbler, Golden-winged Warbler, 
Waterbirds: American Bittern, American Black Duck, Little Blue 
Heron, Wood Duck 

 
Some time ago the Dows Woods probably provided better habitat. The question now 
becomes, how does the allowance of dogs help preserve what is left? 
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Easement vs Fee Ownership: 

Fee ownership is not feasible given the need for density. Some Councilors expressed concern 
about not owning the land and whether an easement was appropriate.    

Page 1 of the Strategic Open Space Plan (Exhibit C) says:  

The protection of open space land in the City of South Portland by acquisition, 
easements, or other methods is needed in order to…..  

 Preserve habitat for birds and other wildlife  

 Preserve forests and native flora  

 Preserve wetlands and create the possibility for alternative, natural 
storm water treatment to improve water quality…. 

 

The South Portland City Code says: 

Sec. 18-73. Management of the Land Bank. 

In managing the Land Bank, the City may: 

Purchase and acquire fee simple interests and any lesser interests, including 
conservation restrictions, development rights or easements, in any real property situated 
within the borders of the municipality… 

 

As utilized by other communities, conservation easements are a time honored tool for 
satisfying the ultimate goal of conserving land perhaps even preferable to direct ownership.  
We recommend Council defer to City legal opinion and the recommendation of the South 
Portland Land Trust. Additionally, it is a tool that has been used before by city the City to 
conserve land; e.g.,  Sawyer Marsh Conservation Easement. (Exhibit F) 

ii. Opinion: 

The current easement (Exhibit A) as proposed meets the satisfaction of the Developer, the 

Owner-Seller, and South Portland Land Trust. It originated with the language to protect 

Sawyer’s Marsh (Exhibit F). We were asked to produce an easement for review/submission 

with our proposal. If any language is not satisfactory we recommend the city simply offer 

changes.  
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iii. Conclusion/Valuation: 

We feel our proposal complies with and helps to satisfy the desired outcomes of the City’s 

Strategic Open Space Plan  and the Land Bank 

We originally offered a proposal that would have made the 9+ acres available for free to the 

city. This was to be done via a zone change and increased density. That plan was rejected 

unanimously by Council and many neighbors/residents. It was suggested we come back with 

a smaller project and ask for a contribution from the Land Bank. We have done so and the 

price to the city is less than ½ of what was originally being contemplated as a direct purchase 

by the City. Additionally, $140,000 represents less than ½ the appraised value see as shown 

in Exhibit G.   

Construction and maintenance of the access road and parking area is slated to be that the 

responsibility of the proposed Condominium Association-year round.  

We have had 2 neighbor meetings.  At the last meeting there was no neighborhood 

objection to our current concept/proposal. 

Lastly, the Open Space Plan’s last paragraph of its Mission Statement states: 

The l ist  of  undeveloped parcels in South Portland is relatively short  and is 
growing shorter with each passing year.  This is the case in South Portland 
even more than in most of  the other communities in the region that  have 
already addressed open space issues.  The Ci ty needs to act decisively to 
prov ide the public and private procedures,  strategies,  and funding necessary 
to protect—on an on-going,  long-term basis—the remaining open space lands 
that for the reasons indicated above our community cannot afford to lose.  

We ask that the Council consider this project in the context of the above sentiment. 

Respectfully, 

Dan White 
HW Land Company. LLC. 
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b. OWNER-SELLER STATEMENTS 

 
PROPOSED DOW’S WOODS NATURE PRESERVE 

i. Overview of Dow’s Woods 

a. Photo Collage (see attached) 

b. Map Sketch (see attached) 

c. Recent Wildlife Sightings 

Ducks of various kinds, Canada geese, variety of song birds (sparrows, finches, blue 

jays, chickadees, cardinals, cedar waxwings, tufted titmice, nuthatches), downy and 

pileated woodpeckers, crows, red fox, deer, raccoons, opossums, skunks, squirrels, 

chipmunks, coyotes, rabbits, woodchucks, mice, turtles, fisher cats, wild turkeys, 

pheasants, owls, frogs (bull, green and “peepers”), brown snakes and garter snakes 

d. Description 

Dow’s Woods is a 9+ acre parcel in the center of the City of South Portland, across 

from the South Portland High School complex. It consists of undeveloped dense 

woodland and a pond (+/- 2 acres) which is part of the Kimball Brook system. The 

current natural state of the area provides a critical habitat for many living creatures 

and plants, including hundreds of mature trees. 

 

e. Definitions: (http://www.thefreedictionary.com/) 

A park is a large tract of rural land kept in its natural state and usually reserved for 

the enjoyment and recreation of visitors whereas a nature preserve is an area of 

protected land which is managed in order to preserve a particular type of habitat and 

its flora and fauna, often unusual, rare, or endangered.  

f. Biological Value of Dow’s Woods, Dow’s Pond, Kimball Brook 

These 9+ acres are currently the habitat for many different species. A baseline survey 

is needed to catalog the wildlife living there and to determine the presence of 

unusual, rare, or endangered species. South Portland students in high school and 

middle school science classes, students in post-secondary environmental programs, 

scout troops, and other environmental organizations could participate in this task 

and in other research projects. 

 

ii. Intended Uses of Dow’s Woods Nature Preserve 
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This nature preserve is intended for passive recreation, nature observation, education, and 

research. It will be dedicated to the preservation of plants, animals, and natural communities 

by protecting the lands and waters they need to survive. It will be managed in a way that 

allows user access with the least amount of physical impact. Narrow paths will remain 

unimproved with access on foot only. No pets of any type, and no bikes or motorized vehicles 

of any kind will be allowed in order to preserve the environment as untouched as possible. 

Iii Protection and Stewardship 

By the terms of the conservation easement, the South Portland Land Trust will assume 

responsibility for the protection and stewardship of Dow’s Woods Nature Preserve. The Trust 

will be responsible for establishing rules and regulations for public use of the nature preserve 

in order to maintain and protect the delicate ecosystems which sustain the diversity of life in 

Dow’s Woods. Invasive plants will be monitored and removed, when possible. At the present 

moment, there is no evidence in Dow’s Woods of Japanese Barberry or Asiatic Bittersweet, 

two invasive and destructive plants which are prevalent in both Trout Brook Nature Preserve 

and Hinckley Park. 

iv. Access and Parking 

The public will access the nature preserve from Highland Avenue. There will be four parking 

spaces, constructed by HW Land, LLC, at the entrance to the preserve with additional parking 

available in the public lot on Highland Avenue at the foot of the access road. Maintenance of 

the access road and winter plowing will be provided at no expense to the city. 

v. Why We Care 

Wildlife habitats worldwide are being destroyed, degraded, or fragmented, all of which often 

lead to species becoming threatened or endangered. It is critical that we protect and restore 

forest ecosystems that provide habitat and support hundreds of species of flora and fauna.  

Increased development in South Portland has already shrunk the habitats for many species of 

wildlife and cut them off from resources in the rest of the ecosystem. This parcel has been a 

priority for preservation for many years; if this opportunity is missed, it will be an inestimable 

loss for our city. It is vital that Dow’s Woods be protected and preserved in perpetuity for the 

wildlife as well as for future generations of South Portlanders to enjoy. 

A cordial invitation to tour Dow’s Woods is extended to the City Manager, the City Councilors 

and to all staff members as well as to residents of South Portland and other interested 

parties. Please contact me at bdnucci@earthlink.net.  

Barbara Dow Nucci  

October 2015 

mailto:bdnucci@earthlink.net
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c. SOUTH PORTLAND LAND TRUST STATEMENT 

 1. Statement from the President 
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EXHIBIT A 

 

CONSERVATION EASEMENT DEED AND INDENTURE 

 

for 

 

DOW’S WOODS NATURE PRESERVE  

590 Highland Avenue, South Portland, Cumberland County, Maine 

 

 

 THIS DEED AND INDENTURE is made by and among HW LAND COMPANY, LLC, a 
limited liability company existing under the laws of the State of Maine, having a mailing address of 
P.O. Box 8433, Portland, ME 04104 (hereinafter, with its successors and assigns, referred to as the 
“Grantor”),  SOUTH PORTLAND LAND TRUST, INC., a not for profit corporation existing under 
the laws of the State of Maine, with a mailing address of PO Box 2312, South Portland, Maine 04116 
(hereinafter, with its successors and assigns, the “Holder”), and CITY OF SOUTH PORTLAND, a 
not for profit corporation existing under the laws of the State of Maine, with a mailing address of 305 
Commercial Street, Portland, Maine 04101 (hereinafter, with its successors and assigns, referred to as 
the “Third Party”). 

 
   

RECITALS AND PURPOSE  

 WHEREAS, Grantor is the owner of real estate in the City of South Portland, County of 
Cumberland, and State of Maine, consisting of approximately 9.3 acre parcel of land located at or 
near 590 Highland Avenue, South Portland, Maine, being specifically described in Exhibit A 
(hereinafter referred to as the “Protected Property”), which Protected Property is to be accessed by 
way of the right of way or easement described on Exhibit A-1, attached hereto (the “Access 
Easement”) and which Protected Property and Access Easement are depicted on Exhibit B, both 
Exhibits being attached hereto and made a part hereof; and 
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 WHEREAS, Grantor and Holder have the mutual purpose of maintaining the Protected 
Property for the conservation purposes as set forth herein and, in so doing, wish to ensure that the 
Third Party shall have the right to insure and enforce compliance with the terms set forth herein; and 

 

 WHEREAS, this Easement Deed and Indenture is created pursuant to Title 33, Maine 
Revised Statutes, 1964, Sections 476 through 479-B, inclusive, as amended; and 

 

 WHEREAS, the Protected Property, also sometimes called “Dow’s Woods”, shall be 
hereafter called “Dow’s Woods Nature Preserve”; and 

 

 WHEREAS, the Protected Property, on which no streets or structures now exist, is to remain 
in a substantially undeveloped, open and natural state, recognizing its scenic, aesthetic, scientific and 
ecological value in providing the general public access by foot for quiet recreation and restoration in a 
place of natural solitude, and it is the purpose of the Grantor and Holder to assure the protection and 
conservation of the Property while at the same time not precluding its use for passive recreation in a 
manner which does not diminish its protection and conservation; and 

 

WHEREAS, the Protected Property is of great importance to the Grantor and to the citizens 
of the City of South Portland; and  

WHEREAS, the State of Maine has recognized the importance of preserving scenic open 
space, wildlife habitat, and important ecological areas in its Constitution at Article IX, Section 8, and 
by virtue of other provisions of Maine law; and 

 

 WHEREAS, Grantor therefore wishes to provide a significant public benefit by protecting 
and preserving in perpetuity the foregoing Conservation Values of the Protected Property and 
otherwise in accordance with a clearly delineated governmental policy to preserve open space where 
possible and to protect the natural habitat of the Protected Property; and to preserve in a substantially 
undisturbed state the Protected Property for outdoor passive recreation by, and for the education of, 
the general public; and 
 
 WHEREAS, the Grantor and Holder have the shared purpose of conserving the natural values 
of the Protected Property, including access thereto, by the conveyance of a Conservation Easement 
on, over and across the Protected Property, which Conservation Easement shall benefit, protect and 
conserve the natural values of the Protected Property, conserve and protect its animal and plant 
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populations and prevent any use or development which would conflict with its natural, scenic 
condition or with the access to and scenic enjoyment of the Protected Property by the general public; 

 
 NOW, THEREFORE, in consideration of the foregoing and the covenants herein contained, 
the GRANTOR HEREBY GRANTS to the Holder, its successors and assigns, forever and in 
perpetuity, a Conservation Easement in gross over the Protected Property on the terms and conditions 
set forth herein (the “Conservation Easement”) and to the Third Party, its successors and assigns, the 
rights of enforcement hereunder. 

 

 
  COVENANTS AND RESTRICTIONS  

1.  LAND USE; NAME.  

It is the dominant purpose of this Conservation Easement to maintain the significant 
Conservation Values, including the scenic, cultural, rural, agricultural, woodland and wetland 
characteristics of the Property, and to prevent the use or development of the Property for any purpose 
or in any manner that would conflict with these features and characteristics.  It is a purpose of this 
Conservation Easement to provide for the maintenance of the Property in its substantially 
undeveloped, natural open space condition.   

 
Therefore, no construction of any structures or modification or alteration of the Protected 

Property is permitted by any party except as expressly set forth hereunder and/or as consented to in 
writing by the Grantor and Holder.  Access to and from the Protected Property for and by motorized 
vehicles of all kinds (including without limitation pedaled bicycles, unicycles or any similar wheeled 
conveyance, but without hereby prohibiting wheelchairs used by and for handicapped or elderly 
persons), other than temporary access by such vehicles that is directly related to the maintenance and 
preservation purposes of this Easement, is prohibited.  
 

No commercial, industrial, residential, quarrying, mining or building development or 
improvement activities are permitted on the Protected Property. Subject to any more restrictive local, 
state, and federal laws and regulations, it is forbidden to dispose of or store rubbish, garbage, building 
debris, unregistered vehicles, abandoned equipment, parts thereof, or other unsightly or offensive 
waste material on the Protected Property, except that blow-downs and other slash may be left to 
remain on the Protected Property but may not be artificially piled or stacked. 
 
 The Protected Property shall be named, identified and maintained under the name “Dow’s 
Woods Nature Preserve” in recognition of the Dow family’s long term ownership of the property 
and of such family’s interest and desire to have the property protected and preserved. 
 
2. SUBDIVISION.  

No division or subdivision of the Protected Property is permitted, nor may the Protected 
Property be included as part of the gross tract area of other property not subject to this Conservation 
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Easement for the purposes of determining density, lot coverage, or land area requirements, under 
otherwise applicable Federal, State or municipal laws, regulations or ordinances controlling land use 
and building density. Notwithstanding the foregoing, any portion of the Protected Property may be 
conveyed to an entity to be retained for conservation ownership, subject to the terms of this 
Conservation Easement. which shall be expressly acknowledged in writing by the Grantor in any such 
conveyance. 

3.  STRUCTURES.  
 

As of the date of this Easement, there are no structures on the Protected Property, except for 
boundary markers.  Holder shall have the right to locate on the Protected Property only minor 
structures to enhance the opportunity for low-impact outdoor recreation, nature observation and 
study, bird watching, outdoor education and scientific research.  Such permitted structures may 
include, but are not limited to, such structures as boundary markers, trail markers, trail benches, small 
unlighted informational and interpretive signs, trail improvements such as steps, bog bridges, and 
wildlife observation blinds and signs on posts identifying the name of the Protected Property as 
“Dow’s Woods Nature Preserve”; provided that any such structure shall be constructed of material 
that blends with the natural surroundings and complements the natural and scenic features of the 
landscape.  Except as set forth above, no structures of any kind, temporary or permanent, may be 
hereafter located on the Protected Property without the prior written consent of Holder. 

   
In furtherance of this specific restriction and the purposes of this Easement, Grantor hereby 

grants to Holder all development rights (except use of the Protected Property for density calculations 
or otherwise as specifically reserved herein) that are now or hereafter allocated to, implied, reserved 
or inherent in the Protected Property, and the parties agree that such rights may not be used or 
transferred in whole or in part to any other party or any other property adjacent or otherwise, except 
as part of a transfer of the interest of Holder in this Conservation Easement.  
 
4.  SURFACE ALTERATIONS.  
 

As of the date of this transfer, there are no surface alterations on the Protected Property. 
Except as may be reasonably required for any permitted structure, no filling, dumping, excavation or 
other alteration may be made to the surface of the Protected Property without the prior written 
consent of Holder.  This restriction shall not limit or prevent the alteration or improvement of the 
Access Easement. 

 
The Holder shall have the right to maintain existing trails and other existing surface 

alterations listed above under Paragraphs 3 and 4; provided that they are maintained in a manner to 
prevent soil erosion and prevent damage to fragile plant communities and wildlife habitat. 
 
5. VEGETATION MANAGEMENT.  
 

As of the date of this grant, the Protected Property is in a substantially undisturbed, 
predominantly fielded marsh condition with areas of shrub brush, natural grasslands, freshwater 
wetlands, and vernal pools. Except as otherwise permitted herein, vegetation may not be cut, 
disturbed, altered or removed from the Protected Property without the prior written consent of Holder 
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to remove safety hazards for the uses permitted hereunder; and to combat active fire.   With prior 
written consent of the Holder, which may be granted with limitations, vegetation may be cut, 
disturbed, altered or removed to preserve the conservation values of the Protected Property, to create 
and maintain open areas to enhance wildlife habitat, to reduce the threat of fire, and to control or 
prevent the spread of disease.  

The use of chemical herbicides, pesticides, fungicides, fertilizers and other agents that may 
have an adverse effect on wildlife, waters, and other important conservation interests to be protected 
by this Conservation Easement is prohibited, unless their use is recommended in writing by a licensed 
professional forester or other recognized conservation professional for permitted vegetation 
management purposes, and approved in advance and in writing by Holder, or its designee. In 
addition, it is a permitted activity to manage the removal of non-native or invasive plants and species 
when such activity is advisable for the ecological health of the Protected Property, in the judgment of 
the Holder. 
 
6.  ACCESS.  

Grantor and Holder agree to take no action to prohibit, discourage or charge a fee for daytime 
pedestrian, non-motorized public access use of the Protected Property.  Holder shall make reasonable 
rules and regulations for public use and to control, limit or prohibit, by posting and other means, any 
of the following uses: night use, camping, loud activities, open fires, use of motor vehicles, 
snowmobiles, bicycles, hunting, trapping, dog walking, any use that may interfere with or be harmful 
to other members of the public using the Protected Property, the conservation values of the Protected 
Property, or the quiet use and enjoyment of neighboring private property. Grantor and Holder may 
jointly agree in writing to restrict access to the Protected Property or parts thereof, but only to the 
extent and for the duration necessary to assure safety, to permit necessary maintenance, or to preserve 
important scenic, ecological, and other Conservation Values of the Protected Property.   

Grantor and Holder claim all of the rights and immunities against liability for injury to the 
public to the fullest extent of the law under the “Maine Recreational Use Statute”, Title 14 M.R.S.A. 
Section 159-A, et seq., as amended, and any successor provision thereof, and under any other 
applicable provision of law and equity.  
 
7. ENFORCEMENT AND REMEDIES 

 

 A. Upon any breach of this Conservation Easement by Grantor, Holder may, exercise any or 
all of the following remedies:  

 

(1) Institute suits to enjoin any breach or enforce any term of this Easement by temporary, 
and/or permanent injunction either prohibitive or mandatory, including a temporary 
restraining order; and  
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(2) Require that the Protected Property be restored at Grantor’s expense promptly to the 
condition required by this Conservation Easement.  

 

Holder’s remedies shall be cumulative and shall be in addition to all appropriate legal proceedings 
and any other rights and remedies available to Holder at law or equity. If either party is found to have 
breached any of its obligations under this Conservation Easement, the breaching party shall reimburse 
the non-breaching party for any costs or expenses incurred by the non-breaching party, including 
court costs and reasonable attorney’s fees, related to or arising out of the enforcement of this 
Conservation Easement and/or the breach by the breaching party of its obligations hereunder.  

 

 B. No failure on the part of either party to enforce any term hereof shall discharge or 
invalidate such term or any other term hereof or affect the right of either party to enforce the same in 
the event of a subsequent breach or default. 

 

 C. Holder, and its employees and agents, shall have, in addition to its other rights of access 
and use described hereunder, the right to enter the Protected Property at reasonable times for the 
purpose of inspecting the Protected Property to determine compliance with the terms of this 
Conservation Easement, and Holder shall endeavor to enter at least once each year to determine such 
compliance.  
 

8.  PUBLIC ACCESS; OTHER ACCESS TRAILS. 

 

The granting of this Conservation Easement does not limit the right of the public to enter the 
Protected Property while complying with the terms, conditions and restrictions set forth herein. Public 
access to the Protected Property shall be from Highland Avenue over the Access Easement described 
in Exhibit A-1.  If any person shall enter onto the Protected Property by any other trails or paths 
which now or hereafter may lawfully provide access to the Protected Property parcel, such access 
may be allowed provided that any such other access shall only be in such locations as the Grantor and 
the Holder shall agree, and no such access will be allowed if it provides entry onto the Protected 
Property in a location other than on a designated trail. 

 

9.  RIGHTS OF THE THIRD PARTY 

 



24 | P a g e  
Rev.11/13/2015 

 Grantor and Holder hereby agree that all agreements and covenants may be enforced by the 
SOUTH PORTLAND LAND TRUST, INC., in its capacity as Holder. The Grantor and Holder 
hereby grant to CITY OF SOUTH PORTLAND, as the Third Party, the same inspection and 
enforcement rights as are granted to the Holder under this easement. However the parties hereto 
intend that the Holder shall be primarily responsible for the enforcement of this Easement and that the 
Third Party will assume such responsibility only if the Holder shall fail to enforce it. If the Third 
Party shall determine that the Holder is failing in such enforcement the Third Party may give written 
notice of such failure to the Holder and the Grantor, and if such failure is not corrected within a 
reasonable time thereafter, the Third Party may exercise, in its own name and for its own account, all 
the rights of enforcement granted to the Holder under this Easement.  
 

 The Third Party shall also have reasonable access to any and all records of the Holder relevant 
to the Protected Property.  

 

 This section is to make it known that the Third Party shall take enforcement action against the 
Grantor only in those cases where the Holder is unable or unwilling to take enforcement action.  It 
should be further noted that this language does not grant the Third Party any enforcement rights 
against the Holder.  The Third Party’s enforcement rights, as the Holder’s, are against the Grantor. 

 

10. MISCELLANEOUS 

 

A. Holder may assign, upon prior written notice to Grantor, its rights under this Conservation 
Easement to any conservation organization; provided that such organization agrees that the 
purpose of this Conservation Easement will be maintained. No assignment may be made by 
Holder of its rights under this Conservation Easement unless Holder, as a condition of such 
assignment, requires the assignee to carry out the conservation purpose of this Conservation 
Easement. In any event, if the Holder, or its successors and assigns shall abandon this 
Conservation Easement or the rights and duties of enforcement herein set forth or if such party 
is dissolved and the terms of the dissolution fail to provide a successor, then Grantor, its 
successors and assigns, shall institute in a court of competent jurisdiction a proceeding to 
appoint an appropriate successor as Holder.  

 

B. In order to provide Holder with notice of a change in ownership or other transfer of an interest 
in the Protected Property, Grantor agrees for itself, its successors and assigns, to notify Holder 
in writing of the names and addresses of any party to whom the Protected Property, or any 
part thereof, is to be transferred at or prior to the time said transfer is consummated.  
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C. The Terms of this Conservation Easement are subject to any applicable Maine or Federal 
statutes.  

 

D. Grantor and Holder may jointly amend this Conservation Easement; provided that no 
amendment shall be allowed that will (1) have any adverse effect on the conservation values 
protected by this Conservation Easement and (2) not uphold the intent of the original Grantor 
and the fiduciary obligation of Holder to protect the Protected Property for the benefit of the 
public in perpetuity. Holder shall not be required to agree to any amendment. Amendments 
shall be recorded at the Registry where this Conservation Easement is recorded.  

 

E. Nothing herein (i) obligates Holder to undertake any work, efforts or to expend any funds 
related to this Conservation Easement; (ii) creates any duties, express or implied, on the part 
of Holder, other than as is expressly set forth herein; and (iii) creates any liability or claim for 
or related to any act or action taken by Holder in the exercise of its obligations hereunder, 
other than as expressly set forth herein. 

 

F. The Terms of this Conservation Easement do not replace, abrogate or otherwise set aside any 
local, state or federal laws, requirements or restrictions imposing limitations on the use of the 
Protected Property.  

 

G. This instrument sets forth the entire agreement of the parties with respect to the Conservation 
Easement and supersedes all prior discussions, negotiations, understandings or agreements 
relating to this Conservation Easement. If any term is found to be invalid, the remainder of the 
terms of this Conservation Easement, and the application of such term to persons or 
circumstances other than those as to which it is found to be invalid, shall not be affected 
thereby.  

 

H. Holder or Grantor shall record this instrument in a timely fashion at the Cumberland County 
Registry of Deeds, and may re-record it at any time as may be required to preserve its rights 
under this Conservation Easement.  

 

I. Any notices by Grantor to Holder or Holder to Grantor relating to this Conservation Easement 
shall be sent by registered or certified mail, return receipt requested, addressed to the 
addressee party at the address set out at the first page of this Conservation Easement, or to 
such other address as either party may establish in writing on written notification to other.  

 

J. For purposes of this Conservation Easement, “Grantor” shall mean only, at any given time, 
the then current fee simple owners of the Protected Property and shall not include the original 
Grantor herein unless said original Grantor are still the then current fee simple owners of the 
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Protected Property, except that if any Grantor has violated any term of this Conservation 
Easement, he shall continue to be liable therefore.  

  

TO HAVE AND TO HOLD unto the Holder and to the Third Party, their respective 
successors and assigns, forever. The covenants agreed to and the terms, conditions, and restrictions 
imposed as aforesaid shall be binding upon Grantor, its assigns and all other successors to them in 
interest, and shall continue as an easement in gross and as such is inheritable and assignable in 
accordance with the terms of this Conservation Easement, and shall be considered to run with the 
land as an incorporeal interest and servitude in the Protected Property running in perpetuity; and 
Grantor covenants that it will execute such further assurances of the same as may be requisite. 

 

 IN WITNESS WHEREOF, Grantor, Holder and Third Party have hereunto set their hands and 
seals on the dates set forth below.  

 

GRANTOR: 

 

Date: ____________________ 

HW Land Company, LLC 

 

     

By: ______________________________  
 Daniel H. White 

      Manager 

 

STATE OF MAINE 
Cumberland, ss.        September _____, 2015 
  
Personally appeared before me the above named Daniel H. White, Manager of HW Land Company, 
LLC, and acknowledged the foregoing instrument to be his free act and deed in his stated capacity 
and the free act and deed of the HW Land Company, LLC. 
             
       __________________________ 
       Notary Public 



27 | P a g e  
Rev.11/13/2015 

       My commission expires  

 

 

 

ACCEPTANCE BY HOLDER 

 

 The above and foregoing Conservation Easement was authorized to be accepted by South 
Portland Land Trust, and the said Holder hereby accepts the foregoing Conservation Easement, by 
and through Steve Jocher, its President, hereunto duly authorized on __________, 2015. 

 

Date: ____________________ 

South Portland Land Trust    
   

 

By:  ______________________________ 
 Steve Jocher 

President 

 

 

STATE OF MAINE 
Cumberland, ss.      September _____, 2015 
  
Personally appeared before me the above named Steve Jocher, President of the South Portland Land 
Trust, and acknowledged the foregoing instrument to be hisfree act and deed in his stated capacity 
and the free act and deed of the South Portland Land Trust. 
             
       __________________________ 
       Notary Public/Attorney at Law 
       Print name: 
       My commission expires  
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ACCEPTANCE BY THIRD PARTY 

 

 The third Party rights of enforcement granted under the above and foregoing Conservation 
Easement, pursuant to Title 33 M.R.S.A. Section 476, et seq., were authorized to be accepted by the 
CITY OF SOUTH PORTLAND, by __________________, its President, hereunto duly authorized 
and the said Third Party does hereby accept the above and foregoing Conservation Easement on 
September _____, 2015. 

 

WITNESS: CITY OF SOUTH PORTLAND 

 

 

       By:  ___________________________ 

       __________________, Its President 

 

STATE OF MAINE  September _____, 2015 

Cumberland, ss. 

 Personally appeared the above-named __________________, in his/her said capacity, 
acknowledged the foregoing instrument to be his/her free act and deed, and the free act and deed of 
said CITY OF SOUTH PORTLAND. 

       Before me, 

 

              

       Notary Public/Attorney-at-Law 

       Print name:      

       My Commission Expires    

  



29 | P a g e  
Rev.11/13/2015 

EXHIBIT B 

Survey 
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EXHIBIT C 

Open Space Strategic Plan Mission Statement 
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32 | P a g e  
Rev.11/13/2015 

EXHIBIT D 

Open Space Strategic Plan Parcel Selection 
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EXHIBIT E 
Habitat Map and Data Per U.S. Fish and Wildlife Coastal Program 
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EXHIBIT E 

Sawyer Marsh Easement 
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EXHIBIT G 

Appraisal 
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District One 

 CLAUDE V. Z. MORGAN 

 

  
 
District Two 

 PATRICIA A. SMITH 

 

  
 
District Three 

 EBEN C. ROSE 

 

  
 
District Four 

 LINDA C. COHEN 

 

  
 
District Five 

 BRAD FOX 

 

  
 
At Large 

 MAXINE R. BEECHER 

 

  
 
At Large 

 THOMAS E. BLAKE 

 

 

 

 

 

 

 
 
 
 
 
 
 

             CITY OF SOUTH PORTLAND 

 
              THOMAS E. BLAKE 
            Mayor 

 

          JAMES H. GAILEY 
            City Manager 

EMILY F. CARRINGTON SALLY J.  DAGGETT 
       City Clerk     Jensen Baird Gardner & Henry 

P.O. Box 9422  South Portland, ME 04116-9422 

Telephone (207) 767-3201  Fax (207) 767-7620 

 
 

IN CITY COUNCIL 
 

               ORDER #70-15/16 
 
 
 

ORDERED, in consideration of $140,000 to be paid by the City with 
funds from its Land Bank account, that the City Manager be, and hereby 
is, authorized and directed to accept delivery on behalf of the City of a 
conservation easement deed, in substantially the same form as shown 
on the attached, from HW Land Company, LLC to the South Portland 
Land Trust, Inc., as holder, and the City of South Portland, as third party 
enforcer, conveying to the City third party enforcement rights in the 
conservation easement to be imposed on approximately 9.2 acres of 
land located at or near 590 Highland Avenue, with said property to be 
called “Dow’s Wood’s Nature Preserve.” 
 
 
Fiscal Note:  $140,000 from the Land Bank Contracted Services 
Account #217962-628800.  
 
 
Dated: December 21, 2015 




























	15 - A - PP - Dows Woods easement
	15 - B - 15-11-13.Proposal.draft.final.01
	15 - C - ORDER - Accept Dow's Woods conservation easement for 12-21-15
	15 - D - 15-12-17.Easement.12172015.wExhibits (1)

